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PRESIDENT BARACK OBAMA:  (From tape.)  Judge Sotomayor has worked at almost every level of our judicial system, providing her with a depth of experience and a breadth of perspective that will be invaluable as a Supreme Court justice.  

MR. PETERSON:  This week on “Inside Washington,” President Obama’s first Supreme Court nomination.  Race will be one of the issues.

MATT MARCARELLI:  (From tape.)  I got screwed out of a captain’s badge because of the color of my skin.

MR. PETERSON:  North Korea’s saber-rattling grows much louder.

HILLARY CLINTON [State Secretary]:  (From tape.)  There are consequences to such actions.

MR. PETERSON:  The president declares the economy on the mend.

PRES. OBAMA:  (From tape.)  I think it’s safe to say that we have stepped back from the brink.

MR. PETERSON:  And newly released audiotapes causes more trouble to the man who succeeded Barack Obama in the Senate.

SEN. ROLAND BURRIS (D-IL):  (From tape.)  That tape vindicates me.  That showed I did absolutely nothing wrong in this whole matter.

(Musical break.)

MR. PETERSON:  President Obama says over a 30-year career, Judge Sonia Sotomayor, his first nominee to the U.S. Supreme Court, has demonstrated that she will be an ideal justice.

PRES. OBAMA:  (From tape.)  Walking in the door she would bring more experience on the bench and more varied experience on the bench that anyone currently serving on the United States Supreme Court had when they were appointed.

MR. PETERSON:  But former House Speaker Newt Gingrich says Judge Sotomayor has been practicing identity politics from the bench and should walk away from this nomination.  Gingrich Twitters, and I quote, “a white man racist nominee would be forced to withdraw. A Latino woman racist should also withdraw.”  But in a comment to ABC News, former Bush media strategist Mark McKinnon has a word of warning for Republicans.

MARK MCKINNON:  (From tape.)  Republicans have to have a Hispanic friendly face out there in order to attract Hispanic voters in the future.  And if we have a huge public confrontation over this judge, I think it’s going to backfire and we’ll claw our way to the bottom.  
MR. PETERSON:  Mark McKinnon.  The quote that has come back to haunt Judge Sotomayor is this: “I would hope that a wise Latino woman with the richness of her experiences would more often than not reach a better conclusion than a white male who hasn’t lived that life.”  She made those remarks at a law and cultural diversity lecture at UC Berkley several years ago.  Nina, is there anything else out there, anything big that could torpedo this nomination?

MS. TOTENBERG:  Not that we’ve seen so far.  This has been a pretty spectacular rollout and a very shrewd nomination.  But confirmations are funny things and you can never tell.

MR. PETERSON:  Charles, will Republican opponents of Judge Sotomayor make any headway?

MR. KRAUTHAMMER:  They will make headway in denying her her seat.  She will get it.  She perfectly reflects the identity politics, the emphasis on biography, and the background that the president emphasizes and thus is in the mainstream of the Democratic Party.  So I think it’s an opportunity for conservatives and Republicans to point out the differences between the conservative and liberal ideas about what justice ought to be about and whether we ought to have individual or group rights.  So I think they can win by losing.  But she will end up on the court.  I think a case can be made it should be not ad hominem.  It should be about the principles and philosophy only.

MR. PETERSON:  Mark?

MR. SHIELDS:  Barring some unexpected bombshell, I believe she will be confirmed.  I think the – I’m not a lawyer and I cannot play one on TV but I will say that I do think the Republicans are in a terrible bind, not only the Latino vote here, the first to be nominated, but one out of four Americans under the age of 18, nearly one out of four, is Latino born to legal parents in this country.  That’s a growing important constituency and Republicans cannot risk gratuitously alienating them.

MR. THOMAS:  It’s actually misunderstood by the Right.  They’re saying that this is all about identity politics.  It’s not.  It’s about the meritocracy.  When she got to Princeton, she felt incredibly alienated.  All were male, all white.  But Princeton said, come on in, come on in.  She represents the modern triumph of the meritocracy.  She’s now a trustee of Princeton.  She had the best grades at Princeton.  She’s totally absorbed by the system.  She’s actually a moderate within that world.  She’s not a crazy activist.  

MR. KRAUTHAMMER:  But look, if we’re talking about meritocracy, there is no stronger example of it than the test for firemen in New Haven in which the higher scores get promotions.  There was a case, a famous case that everybody will hear about.  You’re going to see Frank Ricci, the fireman who brought the suit.  The tests were given and were then thrown out and all promotions got canceled for one reason: African-Americans scored too low.  That suit came to her court.  She was on a panel that issued a one-paragraph perfunctory ruling which upheld the throwing out of the suit and called it “facially race neutral.”  That’s not meritocracy.  Americans oppose that.  And when it’s heard in the hearings, I think it will make a case, philosophically, against her position.

MR. PETERSON:  At the very beginning of this program, you saw a New Haven firefighter, Lieutenant Mark Marcarelli, and he says he got screwed because of the color of his skin.  He scored number one on that test for captain.

MS. TOTENBERG:  You know, in that one paragraph decision, the panel said, we understand the frustration of the white firefighters, but the city is within its rights to withdraw this test because it’s been told that it will be – it is sufficiently discriminatory under federal law that it will probably be successfully sued by black firefighters.

MR. PETERSON:  So they pulled it but they got sued anyway by a white and Hispanic firefighter.

MS. TOTENBERG:  They got sued anyway.  And in fact, I think it’s very likely that the Supreme Court not long before confirmation hearings will reverse that decision and it will be not great for the nomination.  But let me just say one thing.  The fact that this one paragraph indicates that this was really the established kind of judicially restrained thing to do; this is what the federal law says.  We’ll do what the federal law says and that’s it.

MR. PETERSON:  What about abortion?

MR. KRAUTHAMMER:  It’s not what six of the fellow justices – 

MS. TOTENBERG:  I know it isn’t.  I know.  I know it isn’t.  

MR. KRAUTHAMMER:  – on her court said in a long and angry opinion authored by Jose Cabranes, also a Clinton appointee, also Hispanic, who said that her opinion, that one paragraph – 

MS. TOTENBERG:  It’s not her opinion.

MR. KRAUTHAMMER:  It was the three-panel opinion on which she served and spent the most of the time in the oral arguments.  That opinion showed a wanton disregard for all the constitutional issues underlying it.  

MS. TOTENBERG:  Actually, what he said is – 

MR. KRAUTHAMMER:  That’s a pretty strong case.

MS. TOTENBERG:  What he actually said was that this case raises important constitutional issues.

MR. KRAUTHAMMER:  Which were willfully ignored.

MS. TOTENBERG:  Which we should explore.

MR. PETERSON:  And what about abortion?  Is abortion a factor in this?

MR. SHIELDS:  Abortion is a gift to the White House at this point because she is not clear.  She’s ruled really – one could say in both directions on the issue.  There’s not a long paper trail.  But the questions have been raised about her by the head of – Nancy Keenan, the president of NARAL Pro-Choice America, and Ellie Smeal, the Feminist Majority Foundation, two unequivocally pro-choice advocates, and they’re raising doubts about her.  That’s a gift to the White House right now.  

MR. THOMAS:  I think that’s the point.  She’s not an activist bomb-thrower.  She’s not some crazy wild-eyed – she’s part of the liberal establishment, absorbed in it, accepted by it.  She’s right in the heart of where the liberal establishment is.

MR. PETERSON:  What about empathy?  Is it wrong to consider empathy in a Supreme Court nominee?

MS. TOTENBERG:  Look, empathy – I think empathy was a stupid word for the president to use.  I really do.  But on the other hand, President Bush used it when he nominated Clarence Thomas.  Presidents want to say I’m appointing somebody who has a compassionate understanding for the people who come before them.  But empathy, I think, gave his opponents – it was a gift.  

MR. KRAUTHAMMER:  But Obama elaborated on that he meant by empathy.

MS. TOTENBERG:  He did.  
MR. KRAUTHAMMER:  Last year he went on and on about it.  And he said, it’s understanding what it’s like to be Hispanic, African-American, poor, disadvantaged.  When you are a judge issuing a verdict, you are – and the oath she will swear if she ascends to the court, says, I swear to administer justice without respect of persons rich and poor equally.  You have to not respect – 

MS. TOTENBERG:  If you read her opinions, you really have to conclude that she’s not always empathetic to people who deserve some empathy.

MR. PETERSON:  Mark.

MR. SHIELDS:  Empathy is not the exclusive franchise of any group or any ethnic, religious, or racial group.  Thank God that there was an empathetic court under Earl Warren on Brown v. Board of Education – nine white males – as opposed to the Dred Scott decision – nine white males.  So empathy does exist.   

MS. TOTENBERG:  This decision proves something important.  Elections have consequences and when you elect a Democratic president, you are not going to get John Roberts.  It’s just that simple.

MR. PETERSON:  Let me throw a quote at you from “New York Times” columnist David Brooks, Mark’s colleague on Jim Lehrer’s NewsHour; quote: “People without social emotions like empathy are not objective decision-makers.  They are sociopaths who sometimes end up on the death row.”  (Laughter.)  Charles?

MR. KRAUTHAMMER:  Do you mean as a psychiatrist I have to give a ruling on that?  Look, there’s a reason that when you go to court, there’s a statue outside of a woman holding scales wearing a blindfold.  And the reason why the Supreme Court oath that you take upon swearing in says you aren’t a respecter of persons.  The idea is that you show empathy in private life, in charity, in respect.  You show it in Congress.  That’s why we have progressive taxation and safety nets.  I mean, empathy matters in everything except when you are in front of the judge and the judge has to judge about who’s right and who’s wrong and what the law is.  If it’s about empathy then the more disadvantaged will win every case.  

MR. THOMAS:  Here’s the thing.  I mean, blind justice – David Brooks wrote about this – blind justice is a fiction.  It is an extremely useful fiction.  You have to try to be objective. 

MR. KRAUTHAMMER:  It’s an ideal.

MR. THOMAS:  You have to make an effort to be objective.  It’s an ideal, but in fact nobody really is.  You’re always going to bring your own personal views – (inaudible).

MS. TOTENBERG:  And it’s a good thing to do that.

MR. KRAUTHAMMER:  But it’s an ideal.

MR. THOMAS:  And the Constitution – there’s one other point.

MR. KRAUTHAMMER:  Sure.

MR. THOMAS:  The Constitution is written in such a way that it allows adjustments, as Justice Holmes used to say, to the felt necessities of the time.  We’re allowed to – it’s broad enough and flexible enough so that there is some room for maneuver here based on the public consciousness and election returns as long as there’s an effort to be objective.

MR. KRAUTHAMMER:  Look, just one point.  If blindness is the ideal, it means that empathy or a feeling for a person because of their station in life is something you ought to resist and not celebrate in judicial reasoning.

MR. PETERSON:  Nina.

MS. TOTENBERG:  There’s a reason to have people of different experiences on the court and people who bring those experiences to judicial decision-making.  And Justices Kennedy and O’Connor and others talked often about the effect that Justice Marshall had on them in describing what his experiences had been.  

At a recent Supreme Court argument about the strip search of a 13-year-old girl, Justice Ginsburg looked daggers at fellow liberal Stephen Breyer when he said, well, I had things stuffed to my pants all the time when I was a kid.  It didn’t bother me.  And she said, it’s quite different, she said later.  In an interview, she said, it’s quite different for a 13-year-old girl in the middle of development to be stripped searched than a boy who preens around the locker room.  So there’s a reason to have these different experiences.  It’s not that if you’re a white male you can’t understand and you wouldn’t try to understand, but you might not even think of it.  

MR. SHIELDS:  It was Finley Peter Dunne known as Mr. Dooley, the author of the great line of politics ain’t beanbag who said, the Supreme Court follows the election returns.  We are seeing concrete evidence of that right now.  And I agree with Charles that in all likelihood – overwhelming likelihood – she will be confirmed to the court.

MR. KRAUTHAMMER:  I do agree and I think that Supreme Court appointments ought to follow election returns.  And in my column of this week, I write that Republicans, after examining her philosophy ought to confirm her.  I think the president ought to be given the deference of choosing his nominee especially, if as Nina indicates, and Evan, she is in the mainstream.  She is not an extremist.  She reflects perfectly Democratic ideas of what justice ought to be.  And there’s a huge difference between those ideas and conservative ideas that ought to be illuminated.  

MR. PETERSON:  Troubles with North Korea.

PRES. OBAMA:  (From tape.)  We will work with our friends and allies to stand up to this behavior.

PAK TOK HUN [Deputy North Korean Ambassador to the United Nations]:  (From tape.)  What is important is to put an end to hostile policies, hostile policy in particular of the United States and Japan.  

MR. PETERSON:  And he adds, we have no intention other than to defend ourselves.  The deputy North Korean ambassador to the United Nations.  Earlier this week, North Korea triggered another underground nuclear test and later in the week declared that the armistice that ended the Korean War in the ’50s is over.  In response, American and South Korean troops on the Korean Peninsula have gone on full alert.  How dangerous is this situation, Charles?  

MR. KRAUTHAMMER:  Well, I’m not sure we’re on a war footing.  I think this is North Korea advancing its aims, which is to advertise its nuke for sale as well, and knowing that the world will do absolutely nothing and it has done nothing.  I think there’s only one thing that we can do.  We’re going to go back to the U.N. and talks which are going to be utterly useless.  There’s only one action that I think would actually make a difference: play the Japan card.  If Japan – which it will in time – if it were now to say that it’s going to go nuclear, it would completely change the calculations on the ground of the Chinese.  It might give them an interest in shutting the North Koreans down.  In the absence of that, nothing is going to happen.  And in time, Japan is going to go nuclear.

MR. PETERSON:  Nuclear weapons in Japan.

MR. KRAUTHAMMER:  Well, these missiles are going over Japan.  The short ones, which we discount as, you know, who cares?  Well, of course, because it’s not going to reach LA, but it goes over Tokyo.

MR. THOMAS:  But it can drift along for a long time because Japan can go nuclear in a month.

MR. KRAUTHAMMER:  Exactly.

MR. THOMAS:  They don’t have to go nuclear.  They can always on the edge of going nuclear.

MR. KRAUTHAMMER:  Well, it’s about time.  

MR. THOMAS:  The real issue is seizing ships at sea and there are two problems in that.  One is they say they’ll go to war if we do.  That’s one problem.  The other problem is our intelligence is not all that great.  We don’t know what’s on those ships.  But that’s the fear, is proliferation.  They’re going to put something on a ship and send it to some other country and – 

MS. TOTENBERG:  Nobody is seriously worried right now or for even the foreseeable future about them making a missile that can hit LA.  What everybody is worried about is sending nukes to other countries and to terrorists.  After all, when the Israelis bombed the Syrians, what they were using was North Korean material and there were North Koreans, we believe, on the ground.

MR. PETERSON:  Donald Gregg, former American ambassador to South Korea, says the North Koreans have watched the countries the United States has gone after.  We’ve never gone after a country with any kind of developed nuclear capacity, Mark.  But what are the options here?

MR. SHIELDS:  The options are pretty limited.  It’s a great issue for the out party in this country, North Korea.  I mean, there was a great issue for the Democrats when George W. Bush was there and they’re doing their nuke rattle.  Now it’s a good issue for the Republicans now that they’re out.  The reality is, think of these countries: Yemen, Libya, Pakistan, Iran, Egypt, all of them nuclear materials.  This was a sales conference.  This is what you have.  You want to buy some, because Lord knows we need the money?

MR. KRAUTHAMMER:  We’ve got them in three sizes.

MR. SHIELDS:  And the good thing about the Japanese getting nukes is we know they’ll be smaller, more efficient, and get better mileage.  We can be sure of that.  (Laughter.)

MR. KRAUTHAMMER:  But look, I think that the era of nonproliferation is over.  For half a century, our idea was we’re going to keep it in the club – the big powers, responsible powers – and we’re going to keep it out of the hands of rogue states.  Well, that’s over.  It’s obvious that the world is not going to stop rogue states.  We stopped Iraq and that’s the end of the line.  After that, North Korea is going – unless Israel attacks, Iran is going, then Saudi Arabia is going, and all of the Gulf States.  If you are going to have a world of hyperproliferation, at least let’s have Japan as a responsible ally also at least in a position of deterrence.  

MR. PETERSON:  But we did have a war with Japan which we ended with nuclear weapons.  I just wonder about the psychology of this.  

MR. KRAUTHAMMER:  If you’re Japanese, it’s hard, but if you’ve got a missile flying over your head, with a nutcase about 100 miles away in possession of nukes, you want to have a deterrent. 

MR. PETERSON:  Evan, this is not a very rosy scenario here.  

MR. THOMAS:  Well, you know – 

MR. PETERSON:  Mutually assured destruction is what Charles is talking about.

MR. THOMAS:  It’s a sort of a – my reaction when Obama said, this will not stand – what’s he going to do?  There’s absolutely nothing he’s going to do but we’re going to live in a multinuclear world and you’d just better hope our CIA gets better than it is.  

MS. TOTENBERG:  You know – (inaudible) – who negotiated the first deal with him that actually kept them out of having nukes for about four or five years says that they’re just loony and you just have to not react that way – that every time you react that way, you give them what they want.

MR. PETERSON:  Is China going to sit on them?

MR. KRAUTHAMMER:  No.  Not unless Japan goes nuclear.  One point, what we can do and ought to do is to beef up our missile defenses.  It is insane in the face of a rogue state testing nukes to cut our missile defenses which work, in Alaska and other places.  If anything, it should be increased and intensified.  

MR. SHIELDS:  While acknowledging that it’s a pretty serious moment in his words, General James Jones, the former Marine commandant and present national security adviser to President Obama made the point that there is no threat in the sense of any capacity for delivery here on the part of North Korea.

MR. PETERSON:  All right.  The president paints a rosier picture on economy.

PRES. OBAMA:  (From tape.)  If you look at the economy right now, I think it’s safe to say that we have stepped back from the brink, that there is some calm that didn’t exist before.

MR. PETERSON:  Okay.  The president says we stepped back from the brink when it comes to economy.  That’s a pretty big statement, Mark.  What does he have to back it up?

MR. SHIELDS:  What he has to back it up is increased confidence, a sense in the country that things are better, the market is up a little but we’re still losing jobs and that, to me, remains the test, has to be the test, and by that test, this economy is still very much in trouble.

MR. PETERSON:  Still, sales of existing homes were up last month.  When a business group surveyed the leading economists in the country, nine out of 10 said we’ll be out of the recession later this year.  

MS. TOTENBERG:  Well, the buying for big-ticket items increased.  The number of unemployed decreased – people filing new unemployment premiums decreased over the previous month again but there still are a lot of people who are seeking new unemployment funds.  We’re talking about better than awful.  And so now we’re down to very bad.  It’s still very bad.

MR. PETERSON:  If this good news holds, what does it mean for the 2010 elections?

MS. TOTENBERG:  Well, this if, that’s a very big “if.”  If it holds and really, really gets better and starts going back up, it’s good for the Democrats.  But if there’s another tumble, if the GM deal is a wreck, and this is the most incredibly complex thing because it’s not Chrysler.  It’s a much more global company.  It’s very perilous.

MR. PETERSON:  If I’m looking for a good deal on this Chevy Malibu, Evan, should I call the White House or maybe the Treasury Department, because they own the thing? 

MR. THOMAS:  Yes.  To their credit, they would like to get out of that business.  It’s not good to have the federal government do industrial policies, as we used to say back in the ’80s, because the government it’s not going to pick winners and losers well.  But they don’t want to be there.  They really don’t.  They want to get out.  They want to get through bankruptcy.  They want to get – the problem is that the car guys still run the car companies.  That’s the deeper problem and they don’t seem to have – (inaudible).

MR. KRAUTHAMMER:  Maybe we are to import Japanese nuclear scientists to help us with our cars.  Look, even in the absence of a tumble, Democrats are in trouble because the CBO, I think, has estimated that in the middle of next year, unemployment will be 10.5 percent.  

And the second issue was just the devastating deficits that are yawning.  We had a report that the intake in taxes this month was a third below last year – a third.  That’s an unbelievable shortfall.  The government is printing money completely out of control.  You’ve had a jump in long-term interest rates as a result, the 10-year bond spike because people abroad are saying, if I’m going to invest in dollars, I want a huge return.  And the whole idea of deficit spending depends on low rates otherwise the interest the government is going to have to spend is going to be ruinous.  That’s what’s looming on the horizon.

MR. PETERSON:  Mark.

MR. SHIELDS:  I stand with the original Republican and the greatest Republican ever.  Abraham Lincoln said, labor is independent of and prior to capital.  Without labor, there is no capital.  And labor thereby deserves higher consideration than capital.  And I really think that’s the measure if in fact we’re talking about 10.5 percent unemployment next year then that’s really a problem.  The reality is American voters are still giving the president very much the benefit of a doubt because they see the country’s success and his success as one.

MR. PETERSON:  All right.  Senator Roland Burris, on tape.

SEN. BURRIS:  (From tape.)  And if I put on a fundraiser now, and if I do that, I guarantee you that that will get out and people say, oh, Burris is doing a fundraiser and then Rod and I are both going to catch hell.  And if I do get appointed, that means I bought it.  

MR. PETERSON:  That’s a portion of an FBI audiotape of a discussion between now Senator Roland Burris and the brother of then Illinois Governor Rod Blagojevich.  Burris has consistently claimed there was no offer to buy President Obama’s old Senate seat.  He now claims these tapes prove his innocence.  Do they, Evan?

MR. THOMAS:  Literally they do.  Politics is a land of the wink and the nod though, so one could be cynical about this and say that he’s – you know, he’s saying, but that would be wrong.  If you just read the transcript, he’s innocent.  If you read some meaning into it, he’s not.

MR. PETERSON:  Nina.

MS. TOTENBERG:  There’s plenty in that transcript that suggests he’s not innocent as well, but it certainly is – that tape says to any prosecutor, I can’t indict this guy because he goes both ways.  But when you hear it, when you hear it, and you’ve heard him say, I had no contact with him in which I discussed this at all, it means that his denials were at least a substantive if not a technical lie.

MR. PETERSON:  What is next in this saga, Mark?

MR. SHIELDS:  Well, very few governors have the opportunity that Rod Blagojevich had and that is to create a United States senator, appointing a United States senator.  It’s an enormous power.  So there isn’t much precedent here.  But the dance that’s going on in this conversation is repeated hundreds of times in state houses and city halls.  We need your help.  Love to have you.  We want to appoint you, this and that.  But it comes back to something that Evan, I want to underline, said, he said, Tip O’Neill had a great rule which is don’t write if you can say it, don’t say it if you can wink it.  And that’s a good reason not to talk on the phone to somebody who is not an intimate.  
MR. PETERSON:  Charles.  

MR. KRAUTHAMMER:  Mark is right.  This is how sausage is made every day in the factory.  But normally, you don’t have a camera or a microphone in the factory.  Here you do, and I do agree on the letter of law, he’s saying I can’t help you because it will look as if I’m buying it.  Well, you can’t indict a guy on that.  So I think he gets away.  Everybody – (inaudible).  He’s a sort of a grade A scoundrel, but I find him at this point – I find a little bit of affection for him.  

MS. TOTENBERG:  Only you, Charles.

MR. KRAUTHAMMER:  There could be empathy and compassion.

MS. TOTENBERG:  It could be empathy and compassion.

MR. KRAUTHAMMER:  That you shouldn’t have a in a judge but you should have in a commentator.  I think that – I agree on that.

MR. PETERSON:  I see no evidence that he’s going to resign.

MR. SHIELDS:  He won’t resign, but I think it becomes awfully tough to run for reelection.

MR. PETERSON:  Okay.  Okay.  Last word.  Thanks.  See you next week.

(END)

